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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

UNITED YOUTH CAREERS, INC. and *

LavERN CAMPBELL, JR,, * 4:04-cv-90460
*
Paintiffs, *
*
V. *
*
CITY OF AMES, IOWA, * MEMORANDUM OPINION
* AND ORDER
Defendant. *

Before the Court are the following motions: Plaintiffs Mation for Partid Summary Judgment
(Clerk’s No. 7); Defendant’ s Motion for Summary Judgment (Clerk’s No. 19); and Plaintiffs Motion
to Strike Portions of the Affidavit of Karen Thompson (Clerk’s No. 30). A hearing was held on
December 15, 2005, and the matters are fully submitted.

I. FACTUAL BACKGROUND

On Augugt 20, 2004, Plantiffs filed a Petition for Declaratory Judgment, Injunctive Relief and
Damages (Clerk’s No. 1), dleging that Section 17.26 of the Ames, lowa, City Municipa Codeis
unconditutional on itsface and as gpplied. Plaintiffs Petition seeks a declaratory judgment that the
ordinance is uncongtitutiond, injunctive relief, and damages pursuant to 42 U.S.C. 8§ 1983. Thefactsin
the present matter are undisputed.

United Y outh Careers, Inc. (“UYC”) isanon-profit lowa corporation with its principa place of
busnessin DesMoines, lowa. Pls’ Statement of Undisputed Factsat 1. As stated in UY C' s Articles

of Incorporation, the purpose of UYC is.
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1) Letting youngsters, seniors and handicapped youngsters and seniors
have jobs and or counseling and training in regards to sdesmanship;

2) Organizing activities and providing scholarships, bonuses, awards, and
tutoring for younggters exclusvely;

3) Vigtations and private counsding sessons for each individua youngster
or senior educating againgt the use of drugs and or acohol and geared
specificdly toward rehabilitation for victims of drug and or acohol
abuse;
4) Educating and religioudy counsdling in respect to the gospe of The
Lord Jesus Chrigt for youngsters and seniors and encouraging church
attendance.
Id. & 2. UYC offersits services to any and dl underprivileged children and adults of Des Maines,
lowa sinner city, regardless of race or creed. Id. a 3. UY C provides these persons with employment
training and employment based on the principles of a good work ethic, honesty, and integrity, as
exemplified in the Chrigian faith. 1d. Participants are rewarded for learning these principles with
various activities, and children are provided with tutoring and counsdling. 1d.
UY C providesits services through donations solicited by door-to-door agents trained by UY C.
Id. & 4. Kevin McGregor, an employee of UY C, is respongble for locating and training such persons
and teaches them how to communicate information about UY C's purposes when soliciting donations.
Id. a 5. On June 29, 2004, UY C had twenty persons soliciting donations. 1d. at 4. Plaintiff, Lavern
Campbdl, J. (“Campbd|™) isan adult individua residing in Polk County, lowa. 1d. a 17. On June
29, 2004, he was under contract with UY C and was one of the individuas soliciting donationsfor UYC

in Ames, lowa. Id. at 18.

The City of Ames, lowa (“*Ames’), isamunicipa corporation, organized and existing under the

-2-
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laws of the State of lowa, in Story County. Id. a 6. Ames has adopted an ordinance, codified a 8§

17.26, which readsin pertinent part asfollows:

Sec. 17.26. PEDDLERS, SOLICITORS, AND TRANSIENT MERCHANTS.

3

(4)

Q)

Each and every person engaged in residence to residence solicitation of gifts or
donations who is not associated with a permanent office or home in the city
where someone will receive and respond to inquiries for information and
identification, shdl first obtain and wear, in amanner plainly visble a
registration and identification badge issued by the City Clerk.

For the purpose of registration each person as aforesaid shdl provide to the
City Clerk, or Clerk’ s designee the following:

@

)

0]

1)

Their name, address, date of birth, socid security number, height,
weight, hair and eye color, and phone number, and if they do not have
a permanent resdence in this city, the residence and phone number
where they reside permanently.

If employed or working in association with a corporation, the sate of
its incorporation, whether it is authorized to do businessin lowa, and
evidence that the corporation has designated a resident agent within 50
miles of the City upon whom lega service may be made and that the
corporation will be responsible for the acts of its employees and or
asociates in the City; and that the corporation is covered by the
insurance specified in item 14, below.

A statement as to whether or not applicant has been convicted of any
crime, misdemeanor, or violation of any municipa ordinance other than
atraffic violaion, the nature of the offense and the pendty imposed.
The last municipdities, not exceeding three, where applicant has carried
on activities for which regigtration is sought immediatdly preceding the
date of application and the addresses from which such businesswas
conducted in those cities.

The City Clerk may refuse to register persons who fail to furnish complete or
accurate information, and regigration shal be invaidated if it is found that fase
information was provided. Regigtration shal be denied if the gpplicant has
violated this ordinance, or had registration hereunder revoked or invalidated in
the past sx months; or if previoudy convicted of any crime of fraud or violence
to persons or property.
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(6)

()

©)

(10)

(11)

(12)

(13)

(14)

(15)

Each adult person shdl produce a photograph-driver’ slicense, or if they have
no such license, a passport or other officia photographic identification.

The identification badge shdl be of a didinctive logo and design to show clearly
that it has been issued by the City of Ames and shdl incorporate a photograph
of the registrant taken at the Clerks' office or where the Clerk directs, at the
time of the regidtration.

The aforesaid regigration badge shall be vdid for sixty days from the date of
issuance.

No person shal engage in the activities described in Subsections (1) and (3)
above, between the time of sunset and sunrise.

Persons found to be acting in violation of this section shdl be ordered by the
police to cease immediately until in compliance with this section. Failure or
refusd to obey such order shdl be punishable as a misdemeanor.

Persons obtaining the registration badge pursuant to this section shdl pay such
fee as the Ames City Council shall s, from time to time, to cover costs of
adminigration and enforcement of the provisons of this section.

The City Clerk may, after reasonable notice and opportunity for hearing,

revoke any license issued under this divison where the licensee, in the
gpplication for the license or in the course of conducting his’her business has
conducted the activity for which registered in an unlawful manner. Notice of the
hearing for revocation of alicense shdl be given in writing, setting forth
specificdly the grounds of complaint, and the time and place of hearing.

All applicants shdl provide proof of generd ligbility insurance including
products ligbility in the amount of $500,000 combined singlelimits. A
certificate of insurance shall be delivered to the City Clerk prior to the issuance
of alicense. The City of Ames and its employees shdl be named as additiond
insureds againgt any ligbilities that may arise in connection with the licensees.

Violation of this section shdl be a municipd infraction punishable by a pendty
of $100 for person’sfirgt violation thereof and $200 for each repeet violation.
Alternatively, violation of this section can be charged by a peace office of the

City as asmple misdemeanor.
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s’ App., Exh. A, a 13. On June 29, 2004, Campbell was criminaly charged with violation of the
ordinance. Id. a 18. Neither Campbell nor UY C, ever atempted to register with the city as required
by the ordinance, despite apparent knowledge by UY C of the ordinance and itsterms.!

On Augusgt 9, 2005, Ames enacted Amendmentsto 8§ 17.26. Specificaly, Subsections 5, 13,
and 14 were repeaed and replaced with the following revised subsections:

5) The City Clerk shdl, within five days of an application for registration being
submitted, either issue the registration badge or a detailed explanation of why
the gpplication is not acceptable. The City Clerk shdl refuse to register
persons who fail to furnish complete or accurate information, and registration
ghdl beinvaidated if it isfound that false information was provided.
Regidration shal be denied if the gpplicant has violated this ordinance, or had
regisiration hereunder revoked or invaidated in the past Sx months.

(13) TheCity Clerk shdl, after reasonable notice and opportunity for hearing,
revoke any regidration issued under this division where the registrant, in the
goplication for the registration or in the course of conducting higher activity, for
which registered, has made statements congtituting a fraudulent practice as
defined by Subsection 714.8(6) Code of lowa. Notice of the hearing for
revocation of aregidration shal be given in writing, specificaly setting forth the
grounds of the complaint and the time and place of the hearing.

(14)  All gpplicants shdl provide proof of generd ligbility insurance induding
products liability in the amount of $500,000 combined single limits. A
certificate of insurance shall be ddivered to the City Clerk prior to the issuance
of an identification badge. The City of Ames and its employees shdl be named
as additiona insureds againg any liahilities that may arise in connection with the
registered activity.

! Defendant’ s Statement of Undisputed Facts, paragraph 13, states: “United Y outh Careers, Inc. was well aware of
the Defendant’ s Ordinance prior to June of 2004 as Kenneth McGregor had contacted the City Clerk’s office [o]n
various occasions in regards to potential registration and such requirements. Plaintiffs filed areply to Defendant’s
Statement of Undisputed Facts, but did not deny this paragraph, thus admitting it, pursuant to Local Rule 56.1(b),
which provides: “The failure to respond, with appropriate citations to the appendix, to an individual statement of
material fact constitutes an admission of that fact.”
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Def.’s App. a 4.
1. STANDARD FOR SUMMARY JUDGMENT

Summary judgment “shal be rendered forthwith if the pleadings, depostions, answersto
interrogatories, and admissons on file, together with the affidavits, if any, show that there is no genuine
iIssue as to any materid fact and that the moving party is entitled to ajudgment as a matter of law.”
Fed. R. Civ. P. 56(c). Anissueisgenuine “if the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A
fact ismaterid if the dispute over it might affect the outcome of the suit under the governing law. 1d.
The moving party has the burden of demongtrating the absence of a genuine issue of materia fact. See
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Anderson, 477 U.S. a 248. In meeting its
burden, the moving party may support his or her motion with affidavits, depositions, answersto
interrogatories, and admissons. See Celotex, 477 U.S. a 323. Once the moving party has carried its
burden, the nonmoving party must go beyond the pleadings and, by affidavits, depositions, answersto
interrogatories, or admissons on file, designate the specific facts showing that there is a genuine issue
fortrid. SeeFed. R. Civ. P. 56(e); Celotex Corp., 477 U.S. at 322-323; Anderson, 477 U.S. at
257. In order to survive amotion for summary judgment, the nonmoving party must present sufficient
evidence for areasonable trier of fact to return averdict in hisor her favor. Id. Onamotion for
summary judgment, a court is required to “view the evidence in the light most favorable to the
nonmoving party and give that party the benefit of al reasonable inferences” See United Statesv.

City of Columbia, 914 F.2d 151, 153 (8th Cir. 1990) (citing Woodsmith Pub. Co. v. Meredith
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Corp., 904 F.2d 1244, 1247 (8th Cir. 1990)). A court does not weigh the evidence or make
credibility determinations. See Anderson, 477 U.S. at 252. A court only determines whether there are
any disputed issues and, if o, whether those issues are both genuine and materid. 1d.

In the present case, both sdes have moved for summary judgment on the Plaintiff’s clams.
Particularly in the presence of competing cross motions for summary judgment, a court must keep in
mind that summary judgment is not a paper trid. Accordingly, a“didrict court’srole in deciding the
motion is not to Sft through the evidence, pondering the nuances and inconsistencies, and decide whom
to beieve.” Waldridge v. American Hoechst Corp., 24 F.3d 918, 920 (7th Cir.1994). Inamotion
for summary judgment this Court has but one task, to decide, based on the evidence of record as
identified in the parties moving and resstance papers, whether there is any materid dispute of fact that
requiresatrid. Seeid. (ating Anderson, 477 U.S. at 249 and 10 Charles A. Wright & Arthur R.
Miller, Federal Practice and Procedure 82712 (3d ed. 1998)). The parties then share the burden
of identifying the evidence that will facilitate this assessment. Waldridge, 24 F.3d at 921.

The parties are in agreement that there exists no genuine issue of materid fact on the present
record. Accordingly, the only question to be determined &t this juncture is whether Defendant’s
ordinanceisfacidly uncongtitutiond, as dleged by the Plaintiffs. Asthisquestion isapurely legd one,
summary judgment review is particularly gppropriate. See Village of Schaumburg v. Citizens for a
Better Env't, 444 U.S. 620, 634-35 (1980) (question of law involving no disoute about the
characteristics of an ordinance is properly consdered on summary judgment).

1. MOTION TO STRIKE
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Defendant has offered two affidavits filed by Karen Thompson, a Deputy City Clerk in the
Ames City Clerk’ s Office, in support of its motion for summary judgment and in resstance to Plaintiffs
motion for summary judgment. Plaintiffs request that the Court strike paragraphs 3, 4, 5, 10, 11, and
13 of Thompson'sfirg affidavit asirrdevant to Plaintiffs facid attack on Defendant’ s ordinance.
Paintiffs dso request that paragraphs 6, 7, 8, and 9 of the firat affidavit be stricken as the matters
contained in those paragraphs are not based on the personal knowledge of Thompson and becauseit is
not shown that Thompson is competent to testify to the matters dleged therein. Defendant filed a
resstance to Plaintiffs motion, asserting thet the firat affidavit clearly establishes Thompson's persond
knowledge and competence to testify as required by Federa Rule of Civil Procedure 56(€).
Additiondly, Defendant has filed a second affidavit by Thompson dearly sating that dl information
provided in both affidavitsis based upon her persond knowledge. Defendant dso argues that to the
extent Flaintiffs cdam that Thompson's testimony isirrdevant, it is not, as the facts expressed in
Thompson' s affidavit support Defendant’ s theory that it had uniformly applied practices and procedures
that would defeat Plaintiffs facid challenge to Defendant’ s ordinances under the reasoning et forth in
City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750, 770 (1988) (stating that awell
established practice may, in certain circumstances, define condtitutiona boundaries not gpparent in a
datute’ stext).

After careful review, the Court finds that there is ample information in the affidavits to conclude
that the statements therein are based upon Thompson's persona knowledge and that she is competent

to testify to such matters. Likewise, the Court concludes that the information in paragraphs 3, 4, 5, 10,
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11 and 13 of Thompson'sfirst affidavit are rlevant and admissible for the purpose of supporting
Defendant’ s arguments, discussed in further detail infra, that its ordinances are congtitutiond in light of
Lakewood. Accordingly, Plaintiffs Motion to Strike is denied.
IV. MOTIONS FOR SUMMARY JUDGMENT-LAW AND ANALY SIS

The Firg Amendment of the United States Condtitution provides in pertinent part: “Congress
ghall makeno law . . . abridging the freedom of speech....” U.S. Congt. amend. |. The United
States Supreme Court has repeatedly found that charitable fund-raising involves speech fully protected
by the Firs Amendment. See Riley v. Nat'| Fed' n of the Blind of N.C., 487 U.S. 781, 796-97
(1988); Schaumburg, 444 U.S. a 632 (“Prior authorities. . . clearly establish that charitable appeds
for funds, on the street or door to door, involve a variety of speech interests-communication of
information, the dissemination and propagation of views and ideas, and the advocacy of causes-that are
within the protection of the First Amendment.”). In the present case, the parties agree that two
ordinances must be evaluated. Campbd | was arrested under the pre-amendment ordinance and
chdlengesit asfacidly unconditutiond. The City of Ames amended that ordinance, thus making any
chdlenge of it by United Y outh Careersmoot. UY C, maintains, however, that the amended ordinance
is ill defectiveto the point that it remains facidly uncongtitutiona. As both Plaintiffs are persondly
affected by the ordinance, both may raise afacia challenge to itsterms, Campbell to both the pre-

amendment? and the amended ordinance, and UY C to the amended ordinance, despite the fact that

2 Because Campbell was arrested under the provisions of the pre-amendment ordinance and is still subject to
criminal liability therefor, Defendant’ s assertion that Campbell’s claim with regard to that ordinance is moot is
without merit.

-9
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neither UY C nor Campbell have ever attempted to comply with the terms of either ordinance. See
Lakewood, 486 U.S. at 755-56 (“Recognizing the explicit protection accorded speech and the pressin
the text of the Firs Amendment, our cases have long held that when alicensing datute dlegedly vests
unbridled discretion in a government official over whether to permit or deny expressve activity, one
who is subject to the law may chdlengeit facidly without the necessity of first goplying for, and being
denied, alicence.”). Asto both the pre-amendment ordinance and the amended ordinance, Plaintiffs
urge that each congtitutes an impermissible prior restraint on protected gpeech, or in the dternative, an
unreasonable burden on protected speech. Notably, while Plaintiffs complaint asserts that Defendant’s
ordinances are uncondtitutiona both facialy and as gpplied, the Plaintiffs Motion for Partid Summary
Judgment seeks only aruling on the facid vadidity of the ordinances, and upon afinding thet either
ordinanceisfacidly uncongtitutiona, an order enjoining Defendant from enforcing it.
A. Law on Prior Restraints and Time, Place, Manner Restrictions

Paintiffsfirgt argue that both ordinances effectively act asa prior restraint on protected First
Amendment speech. Fantiffs quote American Target Adver., Inc. v. Giani, 199 F.3d 1241, 1250
(20th Cir. 2000) for the propagition that any law barring solicitation before complying with registration
requirements “definitiondly qudifiesasaprior restraint.” Ps’ Br. a 7. Thus Paintiffs argue, because
they are barred from soliciting donations in Ames until they comply with the requirements of the
ordinance, the Ames ordinance is, by definition, a prior restraint on protected speech and the Court
should andlyze it with “aheavy presumption againg its congtitutiond vdidity.” Vance v. Universal

Amusement Co., 445 U.S. 308, 317 (1980) (per curiam); Bantam Books, Inc. v. Sullivan, 372 U.S.

-10-
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58, 70 (1963).

The term “prior restraint” is “used to describe adminigtrative and judicid orders forbidding
certain communications when issued in advance of the time that such communications are to occur.”
Alexander v. United States, 509 U.S. 544, 550 (1993) (emphasisin original, citation omitted).
Classc examplesinclude “temporary restraining orders and permanent injunctions-.e., court orders
that actudly forbid speech activities. . ..” Id. Prior restraints on protected speech are particularly
disfavored because “a free society prefers to punish the few who abuse rights of speech after they
bresk the law than to throttle them and al others beforehand.” SE. Promotions, Ltd. v. Conrad, 420
U.S. 546, 559 (1975).

Defendant points out that there are reasonable arguments both for and againgt a determination
of whether the ordinances here at issue congtitute prior restraints on protected speech. Some courts,
like the Tenth Circuit Court of Appedsin American Target, have found that a statute barring speech
until the spesker complies with the provisons of the statute constitutes a prior restraint. Amer. Target,
199 F.3d at 1250; see also Int’l Soc. for Krishna Consciousness of Berkeley, Inc. v. Kearnes, 454
F. Supp. 116, 119 (E.D. Cd. 1978) (“Anindividud istotaly restrained from solicitation if he does not
have apermit . . .we conclude that the ordinances operate as aprior restraint on the exercise of
gpeech.”). Other courts, such as the Seventh Circuit, have applied prior restraint andysis only when the
chalenged regulation authorizes judgment about the content of the expressive activity. See MacDonald
v. City of Chicago, 243 F.3d 1021, 1031-32 (7th Cir. 2001) (discussing in detail contradictory

Supreme Court authority on the issue and discussing the Seventh Circuit’ s resolution of the issue by its
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haldingin Thomas v. Chicago Park Dist., 227 F.3d 921 (7th Cir. 2000), which held that ordinances
that concern themselves with the content of speech will be evaluated as prior restraints, while those that
do not will be evaluated as time, place and manner restrictions). While the Eighth Circuit has never
explicitly weighed in on the debeate, it has Sated that “any permit requirement gives ‘ public officids the
power to deny use of aforum in advance of actud expresson.”” United States v. Kistner, 68 F.3d
218, 221, n.7 (8th Cir. 1995) (quoting Ward v. Rock Against Racism, 491 U.S. 781, 783, n.5
(1989)). Clearly, this language would indicate that any permit schemeis functionaly a prior restraint on
expressve activity and that Defendant’ s ordinances are, therefore, prior restraints.

A finding that Defendant’ s ordinances are prior restraints on free speech does not, however,
dictate afinding thet they are facialy uncongtitutiond. Indeed, “[p]rior restraints are not uncongtitutiond
per se” SE. Promotions, 420 U.S. a 558. Rather, there are “two evils’ that will not be tolerated in
such schemes. FW/PBS Inc. v. Dallas, 493 U.S. 215, 225 (1990). First, no system of prior restraint
may place “* unbridled discretion in the hands of a government officid or agency.”” Id. (quoting
Lakewood, 486 U.S. a 757). Second, “aprior restraint that failsto place limits on the time within
which the decisonmaker must issue thelicenseisimpermissble” 1d. at 226.

Even upon afinding that an ordinance or permit scheme condtitutes a prior restraint,
“reasonable time, place, or manner restrictions are arecognized exception to the generd prohibition
agang prior restraints.” Kistner, 68 F.3d 218, 221, n.7 (8th Cir. 1995) (citing Cmty. for Creative
Non-Violence v. Turner, 893 F.2d 1387, 1390 (D.C. Cir. 1990)); see also Consol. Edison Co. of

New York, Inc. v. Pub. Serv. Comm' n of New York, 447 U.S. 530, 536 (1980); Ward, 491 U.S. at

-12-
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791. Thisis particularly true when the speech regulated is conducted in a place not generdly
consdered a public forum: “The State has awell-recognized interest in protecting a citizen's ahility to
cut off unwanted communications entering the home. While unwilling listenersin a public forum may
have to avoid offendve speech ‘ by averting their eyes or plugging their ears, the government may
intercede with narrow, carefully targeted limits on speech when it intrudes into the privacy of the home.”
Nat’| Fed'n of the Blind of Arkansas, Inc. v. Pryor, 258 F.3d 851, 856 (8th Cir. 2001).
Indeed,”the essence of time, place, or manner regulation liesin the recognition that various methods of
gpeech, regardless of their content, may frudtrate legitimate governmenta goas,” Consol. Edison, 447
U.S. a 536, and therefore are subject to reasonable governmenta controls.

To be vdid redrictions on the exercise of free gpeech, time, place, and manner regulations must
not “ delegate overly broad licensing discretion to agovernment officid,” Forsyth County v.
Nationalist Movement, 505 U.S. 123, 130 (1992), and must contain narrow, objective, and definite
gandards to guide licensing authorities. Shuttlesworth v. City of Birmingham, 394 U.S. 147, 150-51
(1969). Thisrequirement is rdativey indistinguishable from the “unbridled discretion” requirement
under prior restraint andysis. A permit requirement controlling the time, place, and manner of speech
must dso be content-neutrd, narrowly tailored to serve a sgnificant governmentd interest, and leave
open ample dternative channds for communication. Ward, 491 U.S. at 791. Plaintiff concedes both
that Defendant’ s ordinances are content-neutral and that they serve a substantia governmenta interest,
thet is, protecting charities and the public from fraud.

In evauating Defendant’ s ordinances, then, the Court is mindful that every licensng schemeis,

-13-
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by its very nature, aprior restraint on First Amendment expression, however, such schemes are il
condtitutiondly vdid if the restrictions imposed thereon comply with time, place, and manner restrictions
and do not confer unbridled discretion on the licensing authority:

[A] requirement that one must register before he undertakes to make a public speech to

enligt support for alawful movement is quite incompetible with the requirements of the

First Amendment.  Once the speaker goes further, however, and engages in conduct

which amounts to more than the right of free discusson comprehends, as when he

undertakes the collection of funds or securing subscriptions, he entersarelm wherea

reasonable regigtration or identification requirement may be imposed.

Thomasv. Callins, 323 U.S. 516, 540 (1945). Accordingly, the Court must evauate whether the
permit schemes here at issue comprise reasonable time, place, and manner regulations, or unreasonable
regulaions or prior restraints. The Court evauates Defendant’ s ordinances with an “intermediate level
of scrutiny” with regard to determining whether they are “narrowly drawn” to serve the Defendant’s
interest of protecting its citizenry from fraud. See Turner Broad. Sys., Inc. v. Fed. Commc’'n
Comm’'n, 512 U.S. 622, 642 (1994).

B. Plaintiffs Challengesto Defendant’s Ordinances

1. Lack of time restraint to issue or deny a permit.

Faintiffs argue that Defendant’ s pre-amendment ordinance is conditutionaly infirm because it
does not contain atime limit within which the Ames City Clerk must issue or deny apermit. Plaintiff
does not gppear to dispute that Defendant’ s amended ordinance corrects thisinfirmity, requiring that:
“The City Clerk shdl, within five days of an gpplication for registration being submitted, either issue the

regidtration badge or a detailed explanation of why the gpplication is not acceptable.” Defendant

concedes that the pre-amendment ordinance lacks atime frame in which the City Clerk must act to

-14-
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elther grant or deny the permit, but urges that the lack of time constraints does not make the ordinance
uncongtitutiona because the City Clerk’s office had along-standing practice of issuing or denying the
permits within twenty-four hours of receipt of a completed application.

““It is settled by along line of recent decisons of [the Supreme Court] that an ordinance which
. .. makes the peaceful enjoyment of freedoms which the Congtitution guarantees contingent upon the
uncontrolled will of an officid—as by requiring a permit or license which may be granted or withheld in
the discretion of such officid—is an uncongtitutiona censorship or prior restraint upon the enjoyment of
those freedoms.’” FWI/PBS, 493 U.S. at 225 (quoting Shuttlesworth, 394 U.S. at 151). “The
reasoning isample: if the permit schemeinvolves appraisd of facts, the exercise of judgment, and the
formation of an opinion by the licenang authority, the danger of censorship and of aoridgment of our
precious Firss Amendment freedomsis too greet to be permitted.” Forsyth County, 505 U.S. at 131.
While certainly an argument could be made that the lack of time congtraints in the ordinance condtitutes
“unbridled discretion,” Plaintiffs argument of congtitutiond infirmity in this regard rests more soundly on
the second impermissible prior restraint than in the notion of unbridled discretion.

The Supreme Court has held that “a prior restraint thet fails to place limits on the time within
which the decisonmaker must issue thelicenseisimpermissble” 1d. at 226. Thisis because alack of
specific time restraints on the issuance of alicense, like unbridled discretion, “creates the likelihood of
arbitrary denias and the concomitant suppression of peech.” FW/PBS, 493 U.S. a 223. Clearly
then, the lack of atime limit on issuance or denid of a permit in the pre-amendment ordinanceis of

concern asit relatesto prior restraint analysis. Despite this fact, Defendant argues that the City Clerk
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hasin actua practice over the last ten years, issued a permit upon completion of documentation within
twenty-four hours, except when the registrant requested the permit be issued at alater date. Thompson
Aff. 4. Thisissufficient under Lakewood, Defendant argues, to bring its ordinance within
congtitutiona bounds despite the lack of an articulated time limit within the text of the ordinance. The
Lakewood Court stated: “The doctrine [of forbidding unbridled discretion or lack of time restraints]
requires that the limits the city dams areimplicit in its law be made explicit by textua incorporation,
binding judicia or administrative construction, or well-established practice” Lakewood, 486 U.S. at
770. Defendant relies on this language to conclude that, even presuming that the lack of time limitsin
the gatute would give riseto afinding that it is facidly uncongtitutiond, the defect is cured by the fact
that the city has a“well-established practice’ of issuing permits within twenty-four hours.

Defendant offers the affidavit of Karen Thompson, the Ames Deputy City Clerk, and an
individud *heavily involved in the registration process required by [the ordinances at issug].”
Thompson Aff. a 1. Thompson cannot recall atime during the last ten years that a registration badge
was not issued under Defendant’ s ordinance “within 24 hours of the application when the regisirant has
provided al applicable information, paid the gppropriate fee, and did not request that the issuance be
delayed. Id. a 1-2. Further, Thompson gtates that the amended ordinance “will not substantively dter
the way in which the City Clerk’s office will handle solicitation regigtrations, as the amendments merely
codified the actud practice of the Clerk’soffice.” Id. a 2. The question then, is whether the pre-
amendment ordinance, clearly containing an uncondtitutiona prior restraint on its face by virtue of the

lack of time limits for gpproving or denying a permit application, is cured by the fact thet, in practice,
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the City of Ames has dways issued a permit within a short time after receipt of a completed application.

According to Lakewood, when a*well-understood and uniformly applied practice has
developed that has virtudly the force of ajudicid congtruction, the state law isread in light of those
limits. That rule applies even if the face of the statute might not otherwise suggest the limitsimposed.”
Lakewood, 486 U.S. at 770, n.11 (citing Poulos v. New Hampshire, 345 U.S. 395 (1953)).
Additiondly, the* Court will presume any narrowing congtruction or practice to which the law is ‘fairly
susceptible’” 1d. (ating Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975)). Thisprovisonin
Lakewood has been interpreted to require municipdities to “demondrate a pattern of behavior from
which a plausible interpretation of alaw may reasonably be inferred.” Wil-Kar, Inc. v. Village of
Germantown, 153 F. Supp. 2d 982, 994 (E.D. Wis. 2001); seee.g., Ward, 491 U.S. at 795 (ruling
that a gatute on sound quality, though uncongtitutiona by a plain textua reading, was not subject to
facid challenge where city authorities had along practice of conferring with concert sponsors on the
issue and thus had “interpreted the guiddine in such a manner asto provide additiona guidanceto the
officias charged with its enforcement”).

On the record now before it, the Court concludes that the Defendant has sufficiently established
that itslongstanding practice of making a determination on a permit gpplication within twenty-four hours
is sufficiently well understood and uniformly applied to limit the terms of the pre-amendment ordinance
to within congtitutional bounds. The ordinance, therefore, isfairly susceptible to being read with

congderation of such alimit. Accordingly, the pre-amendment ordinance is not an uncongtitutiona
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prior restraint due to the lack of time limits on gpproving or denying a permit application.

2. Lack of time limit to revoke a permit after issuance.

Pantiffs next argue that neither the pre-amendment ordinance nor the amended ordinance have
time limits within which the City Clerk must act in revoking a previoudy issued permit. Thelack of time
limits on revocation in both the pre-amendment and the amended ordinance is not of subgtantia
concern in aprior restraint anadyss because no speech is chilled prior to the time that the permit is
actually revoked. See Jake's, Ltd., Inc. v. City of Coates, 284 F.3d 884, 890 (8th Cir. 2002)
(“[L]icense revocetion is necessarily less of aprior restraint than the initid licensing process.”).
American jurigprudence makes a firm digtinction between prior restraints and subsequent punishments.
See Alexander, 509 U.S. at 553-54 (“[O]ur decisions have steadfastly preserved the distinction
between prior restraints and subsequent punishments.”).  Thus, if it takes two days before revocation
or two years, no goeech has been unduly impinged by the lack of time restraints on revoking a permit
issued under the ordinance. Moreover, both versons of the ordinance specificaly require the City
Clerk to provide notice and opportunity for a hearing before any revocation may actudly occur.
Accordingly, Plantiffs arguments in this regard are without merit.

3. City Clerk’ s authority to deny the application of a person who fails to furnish
complete or accurate information or to deny the application of a person
previously convicted of certain crimes.

Paintiffs contend that subsection (5) of the pre-amendment ordinance grants unbridled

discretion to the City Clerk. Subsection (5) provides.

The City Clerk may refuse to register persons who fail to furnish complete or accurate
information, and regidration shdl be invaidated if it isfound that fase information was
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provided. Regidration shdl be denied if the gpplicant has violated this ordinance, or

had regigtration hereunder revoked or invalidated in the past Sx months; or if previoudy

convicted of any crime of fraud or violence to persons or property.
§ 17.26(5) (pre-amendment). Specificdly, Plaintiffs urge that persons convicted of crimes of fraud or
violence to persons or property are not “First Amendment outcasts’ and that denying a permit for prior
misconduct isimpermissble. Plaintiffs do not appear to chalenge the amended ordinance in this regard
as the amended ordinance does not provide for denid of a permit on the basis of previous convictions.

Defendant concedes that the pre-amendment ordinance contained this provision, but argues
that the City’ s practice was not to deny permitson thisbasis. Defendant points to the affidavit of Karen
Thompson, which notes that during the last ten years, she cannot recdl atime when aregidration badge
was not issued once dl requested information and the fee was provided. Notably, Thompson's
affidavit does not articulate whether any individua with previous convictions ever gpplied for alicensein
thefirst ingance. The Court is not inclined to presume that a practice of non-enforcement of atextud
provison in the ordinance exists absent any evidence that the City Clerk was ever faced with this
gtuation and fet compelled to issue a permit anyway. Accordingly, the Court cannot find that
Defendant has shown afirmly established practice that should be given the force of judicia construction
under Lakewood and concludes that this provision of the pre-amendment ordinance was
uncondtitutional. See Holy Spirit Ass' n for Unification of World Christianity v. Hodge, 582 F.
Supp. 592, 597 (N.D. Tex. 1984) (driking down asmilar provison and noting that “[t]here are other

means, such as pend laws, to prevent and punish frauds without intruding on the First Amendment

freedoms.” (quotation omitted)).
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4, City Clerk may revoke license if peddler has violated the ordinance or has made
fal se statements in application or has solicited fundsin an unlawful manner.

Maintiffs next object to 8§ 17.26(13) of the pre-amendment ordinance, which provides that the
City Clerk “may, after reasonable notice and opportunity for hearing, revoke any license issued under
this divison where the licensee, in the gpplication for the license or in the course of conducting hisher
bus ness has conducted the activity for which registered in an unlawful manner.” Plaintiffs claim that
there is no guidance in the Satute to assst the City Clerk in making such determinations, and that there
are other less intrusve means to prevent fraud. Notably, this provison does not impinge on the
issuance of the permit in the firgt place and thus, does not condtitute a prior restraint within the meaning
generdly accorded that term.  Clearly, the phrase “may,” on its face, grants discretion to the City Clerk
as to whether or not to enforce the provision. Karen Thompson, however, states that during the last ten
years, no registration badge has ever been revoked pursuant to subsection 13. Thompson Aff. 5. As
with the provision authorizing denid of a permit based on past crimina conduct, Defendant has not
shown that the City was ever faced with an opportunity to exercise its discretion with regard to this
provison. Thus, the Court cannot conclude that the discretion granted the City to determine what
condtitutes “unlawful” and to determine whether or not to revoke alicense in any particular instance by
virtue of the word “may,” is brought within congtitutiona bounds due to along history of lack of
opportunity to exercise such discretion.

Asto the amended ordinance, it requires, rather than permits, the City Clerk to revoke the
regidtration of alicensee (after reasonable notice and opportunity for hearing) who is found to have

made statements “ condtituting a fraudulent practice as defined by [the lowa Code],” ether in the
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gpplication process or in the course of collecting solicitations. On its face, the ordinance provides clear
guidelines for when a permit must be revoked, and the City Clerk iswithout discretion to stray from
those guidelines. Moreover, revoking the permit of persons engaged in specific activities codified by
the lowa Code as fraudulent is a reasonable restriction narrowly tailored to further the god of the City
of Amesin protecting its citizenry from unlawful or fraudulent solicitors. See Holy Spirit, 582 F. Supp.
a 597-98 (finding condtitutiona a provison authorizing denid of a permit based on false Satementsin
the gpplication). Asto Plaintiffs argument that there are less intrusve means to prevent fraud, such as
after-the-fact punishment, the Supreme Court has emphasized “that a regulation of the time, place, or
manner of protected speech must be narrowly tailored to serve the government’ s legitimate,
content-neutra interests but that it need not be the least redtrictive or least intrusive means of doing s0.”
Ward, 491 U.S. a 798. “So long as the means chosen are not substantialy broader than necessary to
achieve the government’sinterest . . . the regulation will not be invalid smply because a court concludes
that the government’ sinterest could be adequatdly served by some less-peech-redtrictive dternative.”
Id. a 799. Asto this provison, the amended ordinance is not broader than necessary and does not
unduly impinge on a substantial amount of protected speech.

5. $35.00 fee.

Paintiffs object next to the requirement in both versons of the ordinance that gpplicants pay a
$35.00 peddler’s fee for a 60-day license. Subsection (12) provides that persons seeking a peddier’s
permit under the ordinance “shdl pay such fee as the Ames City Council shdl set, from time to time, to

cover costs of adminigtration and enforcement of the provisons’ of the ordinance. Karen Thompson
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dso statesin her affidavit: “The $35.00 fee charged for registration under the ordinance goes towards

the cost of adminigiration and enforcement of the ordinance’ s provisons.” Thompson Aff. & 2.

Pantiffs dite Holy Spirit in support of the notion that a $35.00 fee condtitutes an impermissible

exaction of afee. In Holy Spirit, the court found that a certain portion of a city ordinance was

uncondtitutiond:

This section authorizes denid of apermit if any “[p]aid promoters of the petitioning
organization are not adequately covered by afiddity bond.” It is uncongtitutiona
because it amounts to nothing more than the exaction of afee for the exercise of First
Amendment rights, a practice condemned by the Supreme Court. “The First
Amendment’ s protection againgt governmenta abridgment of free expresson cannot
properly be made to depend on a person’ s financid ability to engagein public
discusson.” Buckley v. Valeo, 424 U.S. 1, 49, 96 S. Ct. 612, 649, 46 L. Ed.2d 659
(1976). See Harper v. Virginia Sate Bd. of Elections, 383 U.S. 663, 86 S. Ct.
1079, 16 L. Ed.2d 169 (1966); Jones v. City of Opelika, 319 U.S. 103, 63 S. Ct.
890, 87 L. Ed. 1290 (1943); Grogean v. American Press Co., 297 U.S. 233, 56 S.
Ct. 444, 80 L. Ed. 660 (1936). “[F]reedom of speech [must be] available to all, not
merely those who can pay their ownway.” Murdock v. Pennsylvania, 319 U.S. 105,
111, 63 S. Ct. 870, 874, 87 L. Ed. 1292 (1943) (daily licensing fee of $1.50 held to
be an uncondtitutiond restriction on the free exercise of religious belief). Cf. Collin v.
Smith, 578 F.2d 1197, 1207-09 (7th Cir. 1978), cert. denied, 439 U.S. 916, 99 S.
Ct. 291, 58 L. Ed.2d 264 (1978) (discussing requirement of insurance in order to
obtain parade permit).

Id. & 599. While true that the city government may not exact afee for the exercise of First

Amendment freedoms, it is equdly true that “there is nothing contrary to the Congtitution in the charge

of afeelimited. . . to meet the expense incident to the adminigtration of the [ordinance] and to the

maintenance of public order in the matter licensed.” Cox v. New Hampshire, 312 U.S. 569, 576-77

Paintiffs mostly seem to object to the fact that the fee charged only authorizes a permit for a
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period of Sxty days, alimitation Plaintiffs deemillogica. Nonethdess, the ordinance on itsface
providesthat the City Council shal set the fee for the purpose of covering “costs of adminigtration and
enforcement.” Thompson's affidavit attests that the funds are actually used for that purpose. The
record is devoid of evidence indicating that the fee is unreasonable or that it is not used for the purposes
dated in the ordinance. The provison is, therefore, condtitutional. See Cox v. New Hampshire, 312
U.S. a 576 (upholding license fee because it was not afee, but a means to defray expensesincident to
adminigration of the statute); Murdock v. Pennsylvania, 319 U.S. at 113-14 (striking down afee
whereit was not a“nomind fee imposed as a regulatory measure to defray the expenses of policing the
activitiesin question™); Stonewall Union v. City of Columbus, 931 F.2d 1130, 1136 (6th Cir. 1991)
(upholding $85.00 per day fee for parade permit and noting that more than anomind feeis
condtitutionaly permissble so long asthe fee is “reasonably rdated to the expenses incident to the
adminigration of the ordinance and to the maintenance of public safety and order.”).

6. Requirement of an insurance policy.

Plaintiffs aso object to subsection (14) of Defendant’ s ordinance, which requires gpplicants for
apermit to provide proof of generd liability and products liability insurance in the amount of
$500,000.00, combined single limits, to the Ames City Clerk and naming Ames and its employees as
additiond insureds for purposes of any liabilities that may arise in connection with issuance of the
permit. Plantiffs again cite Holy Spirit for the propogition that the requirement is nothing more than the
exaction of afeefor the exercise of First Amendment rights. While Plaintiffs also assert that the

requirement of insurance grants unbridled discretion to the City Clerk, the Court finds this proposition
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to be without merit. The guidelinesimposed on the City Clerk are clear and not open to interpretation
or the exercise of discretion.

The question then, is whether the requirement that “[a]ll gpplicants shdl provide proof of
generd liability insurance induding products ligbility in the amount of $500,000 combined single limits”
naming the City of Ames and its employees as additiona insureds, is a reasonable restriction narrowly
tallored to serve the City’ s Sgnificant governmentd interest in protecting its citizenry from fraud or other
harm by solicitors. The City daims that the “$500,000 proof of insurance is the only avenue available
to the City to insure that those registrants that are dlowed upon its streets have the financid ability to
answer to its citizens for any such fraudulent or harmful conduct brought about by the solicitations.”
Def.’sBr. a 12-13. Defendant cites numerous cases where proof of insurance requirements have been
uphdd. For example, in Gerritsen v. City of Los Angeles, 994 F.2d 750, 578-79 (9th Cir. 1993),
potentia users of a public park’s bandstand and sound system were required to post abond for ligbility
insurance to cover damages to equipment or ligbility from unanticipated effects of eventsin the
bandstand on park vigitors. Id. The provison was uphed because it was content-neutra, because it
goplied to every gpplicant, because it furthered a significant government interest in the protection of an
expendve sound system, and because it was narrowly tailored to meet that god and left open ample
opportunities for other expressive speech. Id. a 579. Likewise, in Sauk County v. Gumz, 669
N.W.2d 509 (Ct. App. Wis. 2003), the Court upheld abond requirement to obtain alicenseto use a
county open-ar facility to indemnify the county from costs of clean-up.

Plaintiffs argue that the cited cases are ingpposite and counter that requiring a $500,000
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insurance policy, which includes products liability insurance, for door-to-door solicitorsis not “tailored
to place the least restriction on the Plaintiffs in the exercise of their First Amendment rights” H.’s
Reply at 10. While raiterating that time, place, and manner regulations “need not be the least redtrictive
or leest intrusve means’ of regulaing expressve activity, Ward, 491 U.S. at 798, the Court agrees
that the insurance requirement is not sufficiently narrowly tailored to avoid burdening substantidly more
gpeech than necessary to accomplish the City’ s god of protecting its citizenry from fraud. The cases
cited by Defendant are contextudly different from the one at issue, deding with insurance requirements
for use of public facilities and for preservation of public assets. The City offers no red argument asto
how a $500,000 insurance policy will serve to protect residents of Ames from fraud or harmful conduct
of door-to-door solicitors other than to say that the insurance requirement ensures that solicitors are
financidly able to answer toits citizenry. In the Court’ s view, thisis akin to exacting afee from
gpplicants prior to authorizing them to exercise thar Firs Amendment rights. Additiondly, the City
does not even attempt to explain how arequirement of products liability insurance would protect the
citizenry from persons merdy soliciting donations for charitable purposes. The identification and
screening requirement of the ordinance, as well as generd crimind and civil ligbility measures that any
harmful act may be subject to, diminish the need for the City to require such an onerous insurance
policy from individuals engaged in protected speech. Accordingly, the Court finds that the insurance
requirement is not sufficiently narrowly tailored to protect the interest claimed without infringing
unnecessarily on protected speech. As such, it is uncondtitutiond.

7. Lack of appeal procedure to contest conduct of the Ames City Clerk.
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Faintiffs lastly complain that Defendant’ s ordinances lack sufficient avenues for judicid review
of adverse actions in regard to the permit process. Indeed, neither the pre-amendment or the amended
ordinance provide any method whereby an individua denied a permit, or who has had a permit
revoked, may apped that decison. Defendant argues that in cases where the * granting authority has
little to no discretionary power, regulations have often been upheld as congtitutiond without any need
for abuilt in gpped procedure with time limits.” Def.’sBr. at 16. Thus, Defendant asserts, the fact that
lowa alows a common law certiorari proceeding based on the City Clerk’ s adverse decison is more
than ample to satisfy congtitutional requirements regarding an gpped procedure.

The United States Supreme Court has made clear that certain procedura safeguards must be
provided an gpplicant by alicenang scheme that impinges upon Firss Amendment freedoms. In
Freedman v. Sate of Maryland, 380 U.S. 51, 58-59 (1965), the Court articulated the procedural
safeguards that must be provided: The statute must provide that the licensor will, within a specific brief
time period, issue the license or have the burden of going to court to restrain the protected activity; any
resraint imposed in advance of afind judicia digpogtion on the merits be limited to preservation of the
status quo for the shortest fixed period compatible with sound judicia resolution; and the procedure
must assure a prompt find judicid decison to minimize any deterrent effect on expresson protected by
the First Amendment and the erroneous denid of alicense.  See Freedman, 380 U.S. at 58-59. Thus,
in order for atime, place, or manner regulation to be vaid, it must not only contain adequate standards
to guide the officias decision, but it must dso be subject to “effective judicid review.” Thomas v.

Chicago Park Dist., 534 U.S. 316, 323 (2002).
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The question in the context of the present proceedings, then, is whether theright to initiate a
common law certiorari proceeding is congtitutionaly adequate absent any other right to apped a
contrary act of the City Clerk regarding a peddler’ s permit. Circuit Courts of Apped have long been
solit on thispreciseissue. The Seventh Circuit Court of Appeds, for example, has held that common
law certiorari is “good enough for aregulation of expressve activity when the regulation is not aform of
censorship, that is, does not require or permit the regulatory authority to evauate the content or
message of the activity regulated.” Thomas v. Chicago Park Dist., 227 F.3d at 926; see also Jews
for Jesus, Inc. v. Massachusetts Bay Transp. Auth., 984 F.2d 1319, 1327 (1st Cir. 1993) (judicia
review adeguate where gpplicant may apped license denid in court); Boss Capital, Inc. v. City of
Casselberry, 187 F.3d 1251, 1255 (11th Cir. 1999) (“[F]or licensng ordinances, prompt judicid
review only means access to prompt judicid review.”). Other circuits, however, have interpreted prior
Supreme Court jurisprudence on the issue of “effective judicid review” as requiring not just prompt
access to judicia review, but a prompt determination on the merits. See 11126 Baltimore Blvd., Inc.
v. Prince George’' s County, Md., 58 F.3d 988, 1000 (4th Cir. 1995) (citing FW/PBS, 493 U.S.at
248 and Freedman, 380 U.S. at 58-60, amongst others, and noting that when “read in context, it is
samply not reasonable to take [Justice O’ Connor’ §] statements that there must be ‘an avenue for’ or
‘the possihility of” ‘prompt judicid review’ to mean that mere accessto judicid review is sufficient to
satidfy this requirement”); Nightclubs, Inc. v. City of Paducah, 202 F.3d 884, 892 (6th Cir. 2000)
(“[T]his Circuit and a number of other circuits have held that alicensang scheme must reasonably ensure

aprompt judicid determination, and not mere accessto judicid review.”); Baby Tam & Co., Inc v.
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City of Las Vegas., 154 F.3d 1097, 1101 (9th Cir. 1998) (“‘prompt judicia review’ meansthe
opportunity for a prompt hearing and a prompt decision by ajudicid officer”). The Supreme Court
appears to have resolved this circuit split in City of Littleton, Co. v. Z.J. GiftsD-4, L.L.C., 541 U.S.
774 (2004). There, a Colorado zoning ordinance provided that denial of alicense may be appeded to
the state digtrict court under the Colorado Rules of Civil Procedure. Id. at 774. The Supreme Court
gppears to have concluded that aprompt judicid determination is required, noting that the “judicia
review” safeguard is meant to prevent “* undue dday,” which includesjudicial, aswell as
administrative delay.” 1d. (emphassinorigind). “A dday inissuing ajudicid decison, no lessthan a
delay in obtaining access to a court, can prevent alicense from being ‘issued within a reasonable period
of time’” I1d. The Court went on to find that norma Colorado law satisfies the prompt judicid
determination requirement:

Colorado’s ordinary “judicia review” rules suffice to assure a prompt judicia decision,
aslong as the courts remain sengtive to the need to prevent Firs Amendment harms
and administer those procedures accordingly. And whether the courts do so is a matter
normdly fit for case-by-case determination rather than afacia chdlenge. Four
congderations support this concluson. Firgt, ordinary court procedurd rules and
practices give reviewing courts judicid tools sufficient to avoid delay-rdated First
Amendment harm. Indeed, courts may arrange their schedules to “ accelerate’
proceedings, and higher courts may grant expedited review. Second, there is no reason
to doubt state judges willingness to exercise these powers wisaly so asto avoid serious
threats of delay-induced First Amendment harm. And federa remedies would provide
an additiond safety valve in the event of any such problem. Third, the typical First
Amendment harm at issue here differs from that at issue in Freedman, diminishing the
need in the typica case for procedurd rules imposing specid decisonmaking time
limits. Unlikein Freedman, this ordinance does not seek to censor materid. And its
licensng scheme applies reasonably objective, nondiscretionary criteria unrelated to the
content of the expressive materias that an adult business may sdll or display. These
criteria are mple enough to gpply and their gpplication smple enough to review that
their useis unlikely in practice to suppress totdly any specific item of adult materid in
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the community. And the criteria s Smple objective nature means that in the ordinary

case, judicid review, too, should prove smple, hence expeditious. Findly, nothing in

FW/PBS or Freedman requires acity or State to place judicid review safeguards [at]

dl in the city ordinance that sets forth alicensing scheme.

Id. at 774-75.

While the Court has concerns that common law certiorari will not provide the expedient and
affordable review important in the present First Amendment context, see Graff v. City of Chicago, 9
F.3d 1309, 1340-41 (7th Cir. 1993) (Cummings, J., dissenting) (“Common law certiorari is insufficient
because it is much too dow and uncertain as a mechanism for safeguarding speech. It is an unfortunate
fact of lifein the modern court system that it may take years, and cost a plaintiff agreet ded of money,
before his complaint receives a hearing on the merits.”), the high Court’ sdecison in Z.J. Giftsdictates
afinding that the norma review procedures available under lowalaw are adequate to safeguard the
First Amendment protections of solicitors, particularly where, as here, the ordinances a issue are
content-neutral and there exists clear guidance to licensing authorities on when a peddier’ s permit may
or may not issue® Accordingly, the Court must conclude that common law certiorari provides an
adequate condtitutiond safeguard and that the ordinance is not faciadly uncongtitutiona on this basis.

C. Injunctive Relief
Upon afinding that a provison of an ordinance is facidly uncongtitutiond, the Court must enjoin

those provisons that are inconsistent with condtitutional principles. An injunction, however, must be

narrowly tailored to provide only the rdlief to which Plaintiffs are entitled. See Brockett v. Sookane

3 Naturally, the Court’s reference to the ordinances containing clear guidance to issuing officials does not include
those specific provisions the Court has found unconstitutional .
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Arcades, Inc., 472 U.S. 491, 502-03 (1985) (stating this principle in the context of a statute not
invaidated onitsface). To accomplish this, the Court may enjoin the enforcement of certain provisons
of an ordinanceif they are severable, or may enjoin the ordinance asawhole. The standard for
determining the saverability of an unconditutiond provison iswel established: “Unlessit is evident that
the Legidature would not have enacted those provisions which are within its power, independently of
that which is nat, the invaid part may be dropped if what isleft isfully operative asalaw.” Alaska
Airlines, Inc. v. Brock, 480 U.S. 678, 687 (1987). Ultimately, a congtitutionaly flawed provision
cannot be savered “if the baance of the legidation isincgpable of functioning independently.” 1d. at
684. In this case, because the pre-amendment ordinance is no longer in effect, no purpose is served by
injunctive relief.* The amended ordinance, however, is flawed with respect to the insurance
requirement, aprovison that clearly is severable from the remainder of the ordinance. Accordingly, the
Defendant is enjoined from enforcing the insurance provision of the amended ordinance.
V. CONCLUSION

Paintiffs Motion to Strike (Clerk’s No. 30) is DENIED. Defendant’ s Motion for Summary

Judgment (Clerk’'sNo. 19) isDENIED. Paintiffs Partid Motion for Summary Judgment (Clerk’s No.

7) isGRANTED to the extent and for the reasoning articulated herein.

4 Were the ordinance in effect, however, the Court would enjoin enforcement of the insurance provision aswell as
the provision permitting the City Clerk to deny alicense on the basis of certain, inadequately defined past criminal
acts.
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IT 1SSO ORDERED

Dated this__ 27th __ day of January, 2006.

Aotont 1) o

ROBERT W, PRATT
U.S. DISTRICT JUDGE
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